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Biological piracy and international vision

"An analytical study"

Nowadays bio-piracy has resulted in major impacts on biodiversity at a global
scale The Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS), which is administered by the World Trade Organization (WTO),.
Patents are particularly important in the life sciences and biotechnology sectors
because of the expense of doing research in these fields and the rapid pace of
innovation. Consequently, life science and biotechnology firms stand to gain
from the agreement. Another important multilateral agreement is the
Convention on Biological Diversity (CBD). The CBD, opened for signature at
the Y43Y Earth Summit, has as its three objectives: i. the conservation of
biological diversity; ii. the sustainable use of its components; and iii. the fair
and equitable sharing of the benefits arising out of the utilization of genetic
resources,. This paper examines the extent to which the two agreements might
be in conflict., this paper addresses four issues that have been at the heart of the
debates: private property and national sovereignty; benefit sharing through
appropriate access to genetic resources; benefit sharing through appropriate
transfer of technology; and intellectual property and traditional knowledge.
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(V) Article YYPatentable Subject MatterY. Subject to the provisions of paragraphs Y and ¥, patents
shall be available for any inventions, whether products or processes, in all fields of technology,
provided that they are new, involve an inventivestep and are capable of industrial
application"notecFor the purposes of this Article, the terms "inventive step" and "capable of
industrial application” may be deemed by a Member to be synonymous with the terms "non-
obvious" and "useful" respectively, ANNEX YCAGREEMENT ON TRADE-RELATED
ASPECTS OFINTELLECTUAL PROPERTY RIGHTS, see,
http://www.tripsagreement.net/trips_files/documents/TRIPS E.pdf
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(V) correa, ¢, sovereing and property rights over plant Genetic Resources, commission on plant
Genetic Resourles back ground paper No. ¥, nov. Y44¢,
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UNEP/IISD, invironment and trade: A handbook, ©.Y. trips and the convention on biological

Diversity, Y+« +, united Nation invironment programme international in stiute for sustainable

develop ment.

(¥) Trade secrets often comprise customer lists, sensitive marketing information, unpatented
inventions, software, formulas and recipes, techniques, processes, and other business
information that provides a company with a business edge. Information is more likely to be
considered a trade secret if it is:
not known outside of the particular business entity
known only by employees and others involved in the business
subject to reasonable measures to guard the secrecy of the information
valuable, anddifficult for others to properly acquire or independently duplicate
Trade secrets are typically protected by nondisclosure agreements (NDAS).

See, California is one of the many states that have adopted the Uniform Trade Secrets Act.
California’s trade secret law can be found at Cal. Civil Code §8§ Y¢Y1-Y£¢Y1 )Y available
at:http://www.nolo.com/legal-encyclopedia/california-trade-secret-law.html
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(¥)_Biological Diversity and intellectual property rights : issues and considerations, submission by
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Davide vivas eugui V. issues linked to convention on Biological Diversity in the wto Negotations:
implementing Doha mandates, 1th of July Y« +Y p.Y-A, (ciel, Europe) also, Gerard crutch (Bioweb)
trips council discusses CBD, *Y Jan Y+« p. V-Y available at:
http://deh.gov.au/discussion-groups/bioweb/Msg+ « + AY.html
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The CBD and trips conflicting obligation

OEAlay) Lis Lgia Hie Y Ui anls aslsul) g5ty Guuyill idlal 8 o LacY) Jsall JS
o Jinall (e 4y Lol diline culalat) 3 olaldl Conos LN o3a S0 ¢ pamdpall Lisilh 4l
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Jeffrey Mcneely reports. Biodeiversity: from idea to implementation, the conventaion on
biological diversity (CBD) held its fourth conference of the parties (cop) in Bratislava,
slovakia, on £-Y° may Y43A p. available at
http://www.plant-talk.org/pages/cdbcopo ¢.html
(Y) Francisco cannabrava, trips and CBD: what language for the Ministerial Declaration p.",
available at http://www.ictsd.org ‘
Be) o acia =) s ety () il et JBY) (Ao sl (g 53l A1 ety 3oLl Coa Lagi (Bl 138 cany (1)
s 8 Alall ¢l Al 488 gl e Zlady) Loagl did) ) gl) sliadll (o 2 lai) dal il -Y shall JISEY ¢ il
kil 13 b aal gl A Be)
YA the section of the Global Biodiversity forum: Biodiversity trade and sustainable
development presentation to the cozumel meeting of ministers of trade and ministers of
environment, GBF YA cancun, 1-V September Y+ Y p. Y-Y
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() The convention on Biological Diversity and the Agreement on trade related intellectual pruprty
Rights, Relationship and Synergies, conference of the parties to the convention on Biological
Diversity third meeting Buenos Aires, Argentina, £-Y°© November Y447,
UNEP/CBD/COP/Y/YY eQOctober ‘\‘\Tlparas.“i-iv,

D ORI 1 (8 dna ye Sy GIEEEY) (G (el 2a gy Al a2 (K15 ()

Jeffrey A.McNeely, reports the convention on Biological Diversity (CBD) held its fourth

conference of the parties (COP)IN Bartislava, slovakia, on £-Ye may Y44A, p. )-Y

(¥) Wipo and Wto already have an agreement formalizing arrangements for the exchange of
information in particular, copies of IPR laws and regulation received by the two organizations
agreement between Wipo and Wto genera YY December Y440,
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(V)Sukhwani, A., in tellectual property and biological diversity: issues related to country of origin,
paper prepared for convention biological diversity, Y441,
(V) el art. vV, trips Agreement
(¥)Goldman, k., compensation for the use of Biological resources under the convention on
Biological Diversity. Compatibility of conservation measures and competitiveness of the
Biotechnology industry, Yo Law and policy in international Business (Y 23¢) 14¢; Marguiles, R.,
protection Biodiversity: Recognizing intellectual property Rights in plant Genetic resources, ) ¢
Michigan Journal of intellectual Law () 34Y, YYY),
(¢)svarstad, H., National sovereignty and Genetic resources in v. sanchez and c. Juma (eds).
Biodiplomacy: Genetic resources and international Relations Acts, Y33¢, p. ¢o.
art. Y1/¢, CBD a1, ()
(MArticle A, trips agreement
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(M)Article Y, trips agreement
(Y)see invironment, and trips, wto committee on trade and Environment, wt/cte/w/A, p.¥)
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(M)Coughlin, M. comment: using the Merck- iNBio Agreement on clarify the convention on
Biological diversity, Y'Y Columbia journal of transnational law (1 24Y) p.¥vV,

(Y)Downes , D. , New Diplomacy for the Biodiversity trade: Biodiversity, Biotechnology, and
intellectual property in the convention on Biological Diversity, ¢, touRo journal of trans
national law (Y44Y) p.Y)-YY,

(Y)Achanta, A. Ghosh and technology transfer and the Environment in stanchez and juma (eds)
Biodiplomacy (Y42¢), p. V1€,

(£)I1 SD trade and Development Brief No. A of a series, the trips Agree meant and Biological
Diversity, this paper prepared by ii SD for the Swiss Agency for Development and cooperation
(SDC) Y+ ¥, p. Y-¥
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(MCaillax, J. Betted wean two firs: intellectual property rights over biological resources and the
convention on Biological diversity. Journal of environment al policy and law in lat in America
and the Caribbean, vol.), No.) (Y23VY) p.YY.

(¥) Annex \ for list of UPOV Y4YAand Y44 countries

(%) Butler, LJ. and B.W. Marion the impacts of patent protection on the US seed industry and
public plant Breeding university of Wisconsin, )dAe; Butler, L.J. plant Breeders rights in the
US: update of a YAY study, in intellectual property Rights and agriculture in developing
countries , J van wijk and wjaffe (eds), university of Amsterdam, Y441,
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(V) For MOR information see, Who Owns Life. Edited by David Maghus, Arthur Caplan and
Glenn Mcgee, Prometheus Books, Y+ Y
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R. V. A muradha, Biopiracy and traditional knowledge special issue with the Sunday : &, ()
Magazine from the publishers of the Hindu EARTHSCAPES: May Y+,Y++) P. )-Y available at:
http /www.hinduonnent.com/folio/fo+) + 2+ YA« html
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Bethany Wise, Bioprospecting or Biopiracy? Final draft, Monday, April Y, Y+«:Y p. -V,
available at: http://jrscience.wcp.muohio.edu/fieldcourses * Y/tropEcocostaricaArticles
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Lewis Machipisa, southern Africa for rengatation of upov Y34Y (south-North Development
Monitor (SUNS) available at:http://www.twnside.org.sg/reneg-cn.htm Janica Limson,
focuson biopiracy in Africa's first on-line science Magazine, Y++Y p. -V, available at:
http://www.sciencienafrica.co.za/Y « » Y/september/biopiracy.htm
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(V) paragraph Y4 of Doha wto ministerial Declaration (wto Document No. wt/Mincol/DEC/))
adopted on ¢ November Y-+, calls for the trips council to examine the issue of protection of
traditional knowledge and folklore. Available at:
http://wto.org/english/thewto-e/ministe-e/minol-e/mindec/-e.doc
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Monsanto time line webpage Available online at:
http://www.monsanto.com/layout/aboutus/timeline/timeline™.asp
Glo 3 Lo il Cua GM Crops L duigal) Jualaall 3 330 ) ala Gl il (e siilai 5o 4S5 2235 (V)
LYY Gl (s i e W5 dusigall Jaalaall e %2+
ETC Group briefing Ag biotech countdown: vital statistics and GM Crops, Available online at
http://www.etcgroup.org/documents/biotechcountdownY - « Ypdf
(Y) Stephen Leahy. ips us: Monsanto "seed police" scrutinize formers: January Y ¢th, Y+, p. V-V,
3L ) a5 Lea) allall (5 giun o Leilatia pii A L siilod o 4S8 cilaiial W pad i o Al dleal) o3 2aig
) A8 e ) o8 sall Axal y (S Dl (0 23 30l (Lgtins
http://www.genewatch.org/Geneserch/companies/Mons
3o ) Ut g 3 gudl e 5l Banla (gt Ll gl g s
Monsanto and Dupont now control Yo7 of the Brazilian corn markets since Y44y Monsanto's
share of the Brazilian maizes market went from +7 in Y44V to 17 two years later by acquiring
small local firms see comhlamh op.cit p. ¢
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(V) As an antitrust case brought Against the five Gene Giants (Monsanto, Dupont, Dow chemical,
Poverties, Astrazeneca) shows the Giants act as acrtel, restricting competition, breeding a narrow
selection of crops and keeping price of inputs for farmers such as seed much higher than should
be the case, see comhlamh op.cit p. ¢
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see Stephen Leahy op.citp. Y-V
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registered under this act..
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V- John A. Fuerst, Microorganisms-A Journal and a Unifying Concept for the
Science of Microbiology <Editorial-in-Chief of Microorganisms, School of
Chemistry and Molecular Biosciences, The University of Queensland,
Published: 'Y December Y+ ¢:

Y- Trips versus biodiversity: options for the Y444 review of Article YV,Y (b) in
the contex of CBD, Grain April Y344

¥- UNEP, the Relationship between Intellectual Property Rights and the
Relevant

¢- Zdanowicz A., Miller C., Baldock D. Author’s Organization(s): Institute
forEuropean Environmental Policy (IEEP) the Convention on Biodiversity
and Its Potential Implications for theAgricultural Sectorin Europe, Date:
March Y+ .2,

¢- DrJane  Anderson,Indigenous  Traditional  knowledge intellectual
property,Duke University School of Law Center for the Study of the Public
Domain, Prepared for the Center for the Study of the Public Domain,Duke
University School of Law, Durham, North Carolina, U.S.A Y+ +,

1- Correa, ¢, sovereing and property rights over plant Genetic Resources,
commission on plant Genetic Resourles back ground paper No. Y, nov. Y34¢,

V- UNEP/IISD, invironment and trade: A hand book, ©.Y.) Trips and the
convention on biological Diversity, Y:++, united Nation invironment
programme international institute for sustainable development.

A- Biological Diversity and intellectual property Rights: issues and
Considerations, submission by the Government of Australia, conference of
the parties, third meeting, Buenos Aires, Argentina, £-Y° Nov. Y447,

4-J Butler and BW Marion () 4A®) the impact of patent protection on the US
seed industry and public p lant Breeding university of wisconsin, and its
sequel LJ ButLR (Y447) plant Breede's right in the US: update of a Y3AY
study, in intellectual property right and Agricultture in Developing counries,
jvan wijk and w jaffe (eds) university of amesterdam’

\+- BRIDGES weekly trade news digest, vol. € no. ¥1, Yisep. Y+«

VY- Convention on Biological Diversity in the WTO Negotations:
implementing Doha mandates, th of July Y« Y

\ ¥- Gerard crutch (Bioweb) trips council discusses CBD, +¥ Jan Y« )

VY- Jeffrey Mcneely reports. Biodeiversity: from idea to implementation, the
conventaion on biological diversity (CBD) held its fourth conference of the
parties (cop) in Bratislava, Slovakia, on ¢-Ye, may Y34A

V¢- the section of the Global Biodiversity forum: Biodiversity trade and
sustainable development presentation to the cozumel meeting of ministers of
trade and ministers of environment, GBF YA cancun, -V September Y. .Y,

Ve~ The convention on Biological Diversity and the Agreement on trade related
intellectual pruprty Rights, Relationship and Synergies, conference of the
parties to the convention on Biological Diversity third meeting Buenos
Aires, Argentina, £-Y° November Y341,

Yyo



s AE 2[5 i e Y]

V- Jeffrey A.McNeely, reports the convention on Biological Diversity (CBD)
held its fourth conference of the parties (COP)IN Bartislava, slovakia, on ¢-
Yo may YA9A,

\V- Sukhwani, A., in tellectual property and biological diversity: issues related
to country of origin, paper prepared for convention biological diversity,
Y441

VA- Rod Falvey Leverhulme Centre for Research on Globalisation and
Economic Policy, School of Economics, The University of
NottinghamandNeil Foster Department of Economics, University of Vienna
, The Role of Intellectual Property Rightsin Technology Transferand
Economic Growth: Theory and EvidenceUNITED NATIONS INDUSTRIAL
DEVELOPMENT ORGANIZATIONVienna, Y+ 1,

V4- Goldman, k., compensation for the use of Biological resources under the
convention on Biological Diversity. Compatibility of conservation measures
and competitiveness of the Biotechnology industry, Yo Law and policy in
international Business ()39¢)

Y+~ Marguiles, R., protection Biodiversity: Recognizing intellectual property
Rights in plant Genetic resources, )¢ Michigan Journal of intellectual Law
(Y44Y).

¥ Y- Svarstad, H., National sovereignty and Genetic resources in v. Sanchez and
c. Juma (eds). Biodiplomacy: Genetic resources and international Relations
Acts, Y34¢,

YY- Coughlin, M. comment: using the Merck- iNBio Agreement on clarify the
convention on Biological diversity, ¥ Columbia journal of transnational law
(Y44Y) Downes, D. , New Diplomacy for the Biodiversity trade:
Biodiversity, Biotechnology, and intellectual property in the convention on
Biological Diversity, ¢, touRo journal of trans national law (Y 44Y)

Y¥- Achanta, A. Ghosh and technology transfer and the Environment in
stanchez and juma (eds) Biodiplomacy (Y 44¢

Y¢- |1 SD trade and Development Brief No. A of a series, the trips Agree meant
and Biological Diversity, this paper prepared by ii SD for the Swiss Agency
for Development and cooperation (SDC) Y.+ Y,

Yeo- Caillax, J. Betted wean two firs: intellectual property rights over biological
resources and the convention on Biological diversity. Journal of environment
al policy and law in lat in America and the Caribbean, vol.Y,No.) (Y 34YV)

¥3- Annex ) for listof UPOV Y4YA and Y33 countries

YV- Butler, L.J. and B.W. Marion the impacts of patent protection on the US
seed industry and public plant Breeding university of Wisconsin, )dAe,

YA- Butler, L.J. plant Breeders rights in the US: update of a Y3AY study, in
intellectual property Rights and agriculture in developing countries , J van
wijk and wjaffe (eds), university of Amsterdam, Y341,

Ya- Who Owns Life? Edited by David Maghus, Arthur Caplan and Glenn
Mcgee, Prometheus Books, Y« Y

¥+- Twn statement to the Ynd meeting of the panel of experts on access and
benefit sharing> material Y4-YY March Y+ ).

Y- Job (+V)/VeY/Rev.) of the YVth of October Y+ +)
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¥Y¥- R. V. A muradha, Biopiracy and traditional knowledge special issue with
the Sunday Magazine from the publishers of the Hindu EARTHSCAPES:
May Y+, Y+

¥¥- Matthew Herper, international Biotechnology News Dec. 'Y, Y+ ),

Y¢- Leif p. christoffersen (WFED) and S. curits fish (WFED) standing up to
Biopiracy fostering sustainable development throught bioprospecting,
published in issue Y of Resource Africa, scheduled for distribution by June
Yoeth Y434 p. V-Y (last update don Y/Y¢/Y«+¢) (world foundation for
invironment and Development (WFED)

¥e- Vandana Shiva, Biopiracy: the plunder of Nature and knowledge south
press, Y44V,

¥3- Commission on intellectual property rights integrating intellectual property
rights and development policy. Condan September Y« + ¥

¥V- Devinder sharma patenting forms of life a protection of intellectual
property or biopiracy? Forum for biotechnology & food security new Delhi,
India OG Y+ +¢

¥A- Sudhir D Ghatnekar & Mandor S Ghatnekar bio-prospecting or biopiracy?
India express newspapers (Bombay) Ltd Feb A, Y344

¥4- Louise O. fresco, food and agriculture organization of the united nation
(FAO) Brussels, Y+-Y\ January Y+ ¥

¢+- Vandana shiva, the plunder of nature and knowledge, Cambridge,
SouthEnd press,; Toronto: between the lines, Y44V

¢Y- William A. kerr, Jill E. Hobbs, and Revadee yampoin university of
Saskatchewan, Canada. University Saskatchewan, Canada and Kasetsart
University, Thailand intellectual property protection, Biotechnology, and
Developing countries: will the trips be effective? Ag Bioforum, Y(Y&¢%) Y. Y-
YY)

¢ Y- Bethany Wise, Bioprospecting or Biopiracy? Final draft, Monday, April Y,
YooY

¢Y- Lewis Machipisa, southern Africa for rengatation of upov Y24\ (south-
North Development Monitor (SUNS)

¢£- Janica Limson, focuson biopiracy in Africa's first on-line science
Magazine, Y+ Y

¢ o- the state of the Depateon tk Background hate prepared by the UNCTAD
secretariat for the international seminar on systems for the protection and
commercialization of traditional knowledge, unparticular traditional
knowledge in particular traditional medicines, Y-© April Y+ Y, New Delhi,

¢7- Stephen Leahy. Ips us: Monsanto "seed police" scrutinize formers: January
Véth, Yoo,

¢ V- Biological diversity bill-Y+++ NO. Y of Y+ ..

¢A- Tom Dedeurwaerdere (UCL-FNRS) Biological diversity protection and
self-regulation of local communities presented at the workshop in political
theory and policy analysis, Indiana University Bloomington, on February ‘Y,
YooY

¢ 4- jopircy: the plunder of nature and knowledge. VVandana shiva, south press,
Y44y
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¢ «- The conference of the parties to the convention on Biological diversity
(cop-V) addressing also issues of protection of traditional knowledge-current
feb, Y+ ¢

¢ Y- Gigi Manicd "CGIAR and the private sector public good versus propriety
technology in agricultural research, YV Biochnology Z DEV.monitor A
(Y449)

¢ Y- The (India) protection of plant varieties and farmers Rights Act, Y+ +) in
sec. ¥4

®¥- Indian patentes (Amendment) Act Y+ + Y Makes an invention unpatentable if
based on traditional knowledge, oral or otherwise see: section ¥ (p) read with
section Yo (k).
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\- http://www.gefsgpegypt.org/Focal Areas/Biodiversity/tabid/VY/sgp_language
[ar-EG/Default.aspx#Biodiversity Definition
Y- https://www.cbd.int/convention/text/default.shtml
Y- https://lwww.wto.org/english/tratop _e/trips_e/t_ agm+_e.htm
¢- http://www.turess.com/echaab/) Y\ YA
°- http://www.tripsagreement.net/trips_files/documents/TRIPS E.p
- http://www.nolo.com/legal-encyclopedia/california-trade-secret-law.htmi
V- http://www.mrc.org.mu/Projects/IPRBooklet.pdf
A- http://www.upov.org
4- http://www.ictsd.org/html/weekly/stroyl.Y1-+4-+« htm
\ «- http://deh.gov.au/discussion-groups/bioweb/Msg * * « AY.html
VY- http://www.plant-talk.org/pages/cdbcopo £ .htmlhttp://www.ictsd.org
\ Y- http://www.twnside.org.sg/title/input.cn.htm
\ Y- http://www.twnside.org.sg/titlebenefit.html
\ ¢~ http://www.hinduonnent.com/folio/fo+) 2 YA« html
\ o~ http://www.islamonline.net
\ - http://www.amazonlink.org/biopiracy
\ V- http://www.fastload.org/bi/Biopiracy.html
\A- http://www.agbioforum.org/vYnY ¢/vYnY¢a.4-kerr.htm
\4- http://jrscience.wcp.muohio.edu/fieldcourses « Y/tropEcocostaricaArticles
Y «- http://www.twnside.org.sg/reneg-cn.htm
Y- http://www.sciencienafrica.co.za/Y « « Y/september/biopiracy.htm
Y Y- http://www.untad.org/english/thewto-e/minol-e/mindecl-c.doc
YY¥- http://wto.org/english/thewto-e/ministe-e/minol-e/mindec/-e.doc

Yé- http://www.monsanto.com/layout/aboutus/timeline/timeline™.asp
Yo. http://www.etcgroup.org/documents/biotechcountdownY « « Ypdf
Y- YoV YY:¥Y-£4 GMT.

YV- http://www.fao.org/docrep/meeting/+ « ¢/yY1eafyYile.«g.2 htm
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